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Abstract

It is natural, in contracts binding on both sides, especially those transferring owner-
ship, that each party will try to prove that it has not breached its contractual obligations,
including its obligation to guarantee. The creditor will work hard to prove that the debtor
abandoned it despite his ignorance of the reason that required the guarantee, in order to
prove his bad faith, and thus, hold him accountable with strict liability without benefiting
from the terms of exemption or limitation of the guarantee. The debtor, in return, will
seek to prove the creditor's knowledge or possibility of his knowledge of this reason
in order to reject his claim. The scope of this study was limited to explaining the effect
of the creditor's knowledge without addressing the effect of the debtor's knowledge.

We have discussed this matter and explained the effect of the creditor's
knowledge of the defect requiring the guarantee, then the effect of his knowl-
edge of the reason that requires the exposure and entitlement in two succes-
sive parts of the study. And we applied, that to two cases, to the sales contract as
it is the sale that most triggers a commitment to the guarantee, in addition to be-
ing the general law to which one can refer in the event of a legislative vacuum.

The study produced a set of results, the most notable of which are: the agreement
of the laws being compared that the buyer's knowledge of the defect prevents him from
recourse to the seller for a guarantee, unlike the effect of his knowledge of the burdens
and costs, which differed from one law to another. French, Omani, Jordanian, and Emi-
rati law have made the buyer's knowledge or possibility of knowing the general burdens
and costs a reason for not giving rise to his right to return with the guarantee. Egyp-
tian law differentiates between easement rights and other burdens and costs. Among
these results also is that it is not permissible to agree on not guaranteeing the entitle-
ment resulting from the seller's personal act in all the laws under comparison, unlike
the agreement on not guaranteeing the entitlement resulting from the act of others, as
there is some difference. It is also not permissible in Omani, Jordanian and Emirati law
and it invalidates the sale. Thus, the combination of the condition of no warranty and
the buyer's knowledge of the reason for the entitlement exempts the seller, in Egyptian
and French law, from any warranty. As for the mere knowledge of the buyer without
being coupled with the condition of non-warranty, it has no effect. The seller remains
responsible for returning the value of the sale, in Egyptian law, or its price, in French law.
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35 ART. 1626. « le vendeur est obligé de droit a garantir 'acquérer de I'éviction qu'il souffre dans la totalité ou
partie de I'objet vendu, ou des charges prétendues sur cet objet, et non déclarées ».

36 Hochart, C. (1994). La garantie d’éviction dans la vente, Préface de J. Ghestin. L.G.D.J. p. 69. N°. 94. « La mise
en ceuvre de la garantie suppose la dissimulation de la charge lors de la vente et bignorance de l>acheteur au
jour du contrat. La bonne foi de lI>acheteur, c>est-a- dire son ignorance, sera une condition de cette garantie ».

37 Voir, Cass ; Civ. 1 juillet 1980 Bull. Civ. lll. N°131
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38 Voir, par ex, Cass. Civ. 10 mars 1981, Gaz. Pall.1981, panorama, p. 272; Cass. Civ. 3 novembre 1981, Gaz.
PALL. 1982, |. Panorama. p. 136.

39 Voir, Cass ; Civ. 26 avril 1978, Bull. Civ. lll. N° 164.

40 Voir, en ce sens, DESCHE, B., & GHESTIN, J. (1990). Traité des contrats; la vente. Paris: Librairie Générale de
Droit et de Jurisprudence. p. 866. N°. 800. «La regle de la non- garantie des servitudes apparents suppose bien
entendu, pour pouvoir s>appliquer, que état des lieux révele pleinement I>étendue de la servitude. Il faut que
lbacquéreur ait pu mesurer celle ci dans toute son ampleur, sans quoi le vendeur qui ne I'a pas informé serait
incontestablement tenu de le garantir ».

b e dlasi sl gl als by 030y usjlull 3Lyl 51 une servitude d'égout ey 3Lyl o9 41
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42 Voir, Cass. Civ. 19 octobre 1982, Gaz. Pall. 1983. |. Panorama. p. 36
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47 « Bien entendu la bonne foi de l>acquéreur est la condition fondamentale de la validité de son recours » Voir,
Coudert, M. A. (1973). La garantie d’éviction dans les vente commerciales, p. 117. N°.15.
s gl Pl By 24 .08, 238 yo Gl o s Grbel T Tl s gy o 6 Il 48
Lorsque, lors de la vente, » adgdy y—uipall addll adic je il izl o09:116 .08, 136 .o Golow 220
l'acquéreur a eu connaissance d’'un risque d’éviction ou de I'existence d’'une charge non déclarée, il ne mérite
plus d'étre protégé . Il a, alors, acquis en connaissance de cause, ce qui révele sa volonté de conclure un
.contrat aléatoire » Voir, Dutilleul, F. C., & Delebecque, p. (1991). Contrats civils et commerciaux. p. 187. N°. 256
La connaissance du risque d-éviction par bacquéreur n’empéche pas » : Jo—idly olisldl jme il izl g—0g 49
la mise en oeuvre de la garantie » Voir, DESCHE, B., & GHESTIN, J. (1990). Traité des contrats. La vente. Paris.
.LGDJ. p.872. N°811
50 Voir, Gross, B. (1964). La Notion d'obligation de garantie dans le droit des contrats. L.G.D.J. N°. 146
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51 DESCHE, B., & GHESTIN, J. op. cit. p. 872. N° 811
705 .08, 595 .o Gl 2>y0 plons> “_,_;le.iXI CUAS o3 ¥ 1a gy isly 52
53 Cass, Civ. 9 mars 1937. D. H. 1937. p. 253.
54 Voir, Cour d’'appel de Colmar 20 octobre 1950, D. 1951. p. 64; Cass. Civ. 2 octobre 1974. Bull. Civ. 1974. p. 253.
N°. 331 ; Cass. Civ. 12 février 1980. Gaz. Pal. 1980. 2. panorama. p. 373.
&b ASpall il dgSoo @S> LIAS ) 2 G ols 242 o Golaw E>p0 g Gidgs b - 1ail 55
141 3acls 920 4o 15 .diwll 4 Siall dcqodf 07.07.1964
56 Trib. Com. ST. Etienne, 13 juin 1993. Gaz. Pal. 1933. Il. p. 571
57 C. A. d’appel de Versailles, 12 mars 1982, Gaz. Pal. 1983, |. Somm. p. 218. « Pour que le vendeur doive a
lhacquéreur puisse jouer, il faut que I'éviction atteigne un acquéreur de bonne foi.
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